From: Guerry, William M.

To: Mark Simms; Craig Samek; Justin Vondrak
Cc: Bill Tyndall; Mike Major

Subject: BOE Response to NDEQ

Date: Monday, July 2, 2018 1:12:11 PM
Attachments: 180622 BOE response.pdf

Mark, Craig, and John—

On our call, we thought it would be helpful for you to have this BOE letter that we sent to
NDEQ ten days ago in response to their NOV which contained overlapping concerns with the
POTW’s NOV.

Thanks,
Bill

WILLIAM GUERRY
Partner

Kelley Drye & Warren LLP
Tel: (202) 342-8858
Cell: (301) 318-8719
wguerry@kelleydrye.com

This message is subject to Kelley Drye & Warren LLP's email communication policy.
KDW-Disclaimer
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June 22, 2018

Reuel S. Anderson, Supervisor

NPDES Permits and Compliance Section
1200 N Street, Suite 400

P.O. Box 98922

Lincoln, Nebraska 68509-8922

Re:  Big Ox Energy-Siouxland LLC, Digester Release
NDEQ ID: 105921; Program ID: NER910002

Dear Mr. Anderson:

I am writing in response to a Notice of Violation sent by letter dated June 20, 2018 from
Shelley Schneider to Ron Harmack of Big Ox Energy Siouxland LLC (“Big Ox™). The Notice
of Violation states that Big Ox has violated Nebraska Revised Statute § 81-1506(1)(a) and
NDEQ Title 119, Chapter 10,003. We respectfully do not agree that Big Ox has violated these
provisions, as explained below. Nevertheless, Big Ox is working expeditiously to remedy all
issues associated with the digester upsets, which are contained within Big Ox’s own property.

The digester upsets referenced in Ms. Schneider’s letter were due to accelerated gas
production in the digesters. Enhanced biological reactions within the digester resulted in foam
from organic materials being released from the digester on two occasions. The first enhanced
biological reaction occurred between May 20" and May 30". Minor foaming that was quickly
recovered by the digester occurred through May 28" and a larger release estimated at
approximately 80,000 gallons of foam was released from the digester from May 29" through the
30", We estimate that the foam is 60% less dense than a liquid. The foam spread to the north
and east side of the Big Ox property. Based on our internal investigation, all released material
was contained on the Big Ox property by a berm, which was reinforced at that time to contain
the material. Steps were taken to seal the storm drains to prevent any spillage into the sewer
system and to contain the foam on the Big Ox property. Big Ox then took aggressive measures
to recover the material. Pumps and vac trucks were used to send the liquid back to the plant for
further processing. Solids were transported to a licensed landfill.

The second digester upset occurred from June 8" to 9®. Due to another enhanced
biological reaction in the digester, approximately 500,000 gallons of foam (again, 60% less
dense than a liquid) of organic materials were released from the digester and went to the south
and west side of the Big Ox property. Once again, to the best of our knowledge all material was
contained on the Big Ox property as the storm sewer drains were sealed. To help make sure that
none of the material left the Big Ox property, Big Ox constructed an additional berm on the west





side of the property. As with the prior incident, liquids were pumped back to the plant for
processing and solids are being brought to a licensed landfill.

With digester foaming events, there can be continued, sporadic minor foaming as de-
foamers are added to reduce biological activity. At this point, there is no foaming from seven of
the eight hatches on the two digesters. There continues to be minor foaming from one hatch.
The foam is being contained on the property and remediated as soon as possible. Big Ox has
technicians on site working round the clock to resolve this issue and Big Ox is committed to
resolve this issue right away.

Big Ox has devoted substantial resources to cleaning up all liquid and solids that were
released from the digesters. Our efforts started immediately after each incident and include
running two four-inch pumps 24/7, as well as using three vac trucks from area contractors, to
transport liquids back into the plant for processing. We have also transported 11 truckloads of
solids to a licensed landfill. In addition to four Big Ox employees working full time on these
efforts, Big Ox has engaged a number of outside contractors to assist in these recovery efforts.

Big Ox’s ability to complete liquid and solid recovery has been complicated by wet
weather. Each time it rains, rainwater pools in or near the pumping area. Since the rainwater
can come in contact with digester liquids and solids, as a precaution the rainwater is also being
pumped to the Big Ox facility for processing. The rainwater also saturates the ground and delays
the drying of the solids, which allows them to be removed to the landfill.

To date, we estimate that Big Ox has already substantially remediated the materials
released in the two digester upset events. While the Notice of Violation asks that the clean-up be
finished in 72 hours, rain is forecast for Saturday through Monday. Depending on the amount of
rain at the facility, we believe that Big Ox will need an additional four to six days to complete
the removal of all impacted liquids and solids. Had there been no rain, remedial work would
have been completed prior to the receipt of Ms. Schneider’s letter. Given that Big Ox started
remedial work immediately after each digester upset, that the released foam was contained on the
Big Ox property and that the remedial work has already been substantially completed, we request
that you allow us to continue to coordinate with NDEQ on a realistic plan to finish this work.

Big Ox is committed to being a good corporate citizen. As a result of the digester upsets,
we are currently engaged in a thorough investigation and analysis to determine what additional
safety measures can be adopted to avoid future similar situations. We look forward to
discussing the following with you when we meet next week.

1. Emergency Communications and Reporting:

e BOE operates a company-wide, 24x7 reporting hotline for near miss events and safety
incidents, with a triage system and appropriate notification and response, including
reporting to appropriate agencies.

e We are now expanding the incident reporting hotline to include all releases, regardless of
how minor they may at first appear. Calls into this line will trigger notification of key
personnel and management who are responsible for appropriate response and reporting





measures. This line will be activated by the close of business Monday 6/25/18.
Employee training will commence promptly to ensure that all employees are trained on
proper reporting using the hotline.

2. Digester Upset Prevention Measures

BOE is investigating and evaluating the causes of the digester upsets and is committed to taking
aggressive measures to ensure that digester foaming and other upsets are minimized and that any
upsets are contained and result in zero spills or emissions. To this end, Big Ox is actively
evaluating measures such as:

Implementation of new criteria and protocols focusing on feedstock characteristics linked
to digester upsets, including measures to limit loading frequencies of feedstocks that may
cause excessive digester activity;

Enhancement of existing digester monitoring protocols to track early indicators of
unusual digester activity that will then trigger immediate actions to stabilize the digester
including the introduction of anti-foaming agents and agents to dampen digester
biological activity;

Installation of retention tanks that will be connected to the two anaerobic digesters via
enclosed spill ways and which can be used to channel and hold digester materials in the
event of a foaming event or other digester upset;

Installation of additional equalization tank storage to allow for better mixing of
feedstocks and better buffering of the digesters.

3. Emergency Response Training:

e Currently all employees at the BOE SSC Plant, including housekeeping, are trained in

accidental release measures and spill response within their first seven days of
employment. The course is designed to explain the regulations and to help employees
begin to reduce or eliminate the potential exposure to releases. The course discusses the
plans and procedures necessary to safely contain and cleanup spills.

e BOE currently trains key staff to the Hazardous Waste Operations and Emergency

Response (HAZWOPER), an OSHA and EPA standard, to the Technician level, even
though we are only required to train to the Operations level. At the Technician level,
trainees get an additional 24 hours of training (about 40% of this is hands-on/practical
exercises) beyond the initial 8 hours at the Awareness level.

In the future, all employees likely to witness or discover a hazardous substance release
will complete training at the HAZWOPER First Responder Awareness Level within 30
days of their employment.

BOE has developed an Emergency Response Plan specific to the facility, and has
conducted joint training sessions with the Fire Department and the Local Emergency
Planning Committee. We are now reviewing our emergency preparation and emergency





response plans and revising them, in conjunction with the Fire Department and LEPC, to
take into account any lessons learned or improvements that we can identify.

The above description is without prejudice to Big Ox’s position that it has not violated
Nebraska Revised Statute §81-1506(1)(a) or NDEQ Title 119, Chapter 10, 003 as Big Ox does
not believe that either of the above described incidents caused an impact to the land or waters of
the State or South Sioux City. We look forward to meeting with you next week.

Rob Larsen
Big Ox Energy-Siouxland






